ABSTRACT
I. INTRODUCTION
Corporations have emerged as one of the foundations of modern global society.
1 In a recently published book, Dr. Amartya Sen argues that India should invest more in its social sector outcomes to boost the productivity of its people and thereby raise growth.
2 Given the ever-widening gap between economic classes in India, 3 the lack, or deficit of social investment may lead to social protest or even unrest in the fairly foreseeable future. 4 The responsibility of social investment and development has traditionally been that of the state. However, in recent times, rising voices have called for corporations to also participate in the social development of the nation, 5 in some cases specifically, the local areas where such corporations carry out their activities. 6 India has had a long-standing relationship with social responsibility, whether at the individual or the entity level. Religious and philosophical texts make it clear that individuals and families must engage in charitable activities-activities that do not provide for returns in terms of profits, food, or shelter, but do provide for returns for the soul and social acceptance.
Irrespective of the fact that companies cannot, by any stretch of imagination be expected to have souls, 7 religion and ancient philosophy have had an indelible mark on the manner in which Indian businesses are run. Inspiration from traditional notions of social acceptance and behavior gave rise to the Gandhian principles of trusteeship. It was these principles that further paved the path for voluntary guidelines on corporate social responsibility and eventually, Section 135 of the Companies Act of 2013. Section 135 makes it mandatory for certain companies to contribute at least 2% of their net profits to CSR initiatives. However, the lack of a specific penal provision for its non-adherence makes it easy for companies to circumvent this measure. This provision has been met with considerable, yet understandable, resistance from the industry. 8 There is a strong argument that Section 135 of the Companies Act of 2013, in its present form, is susceptible to misuse and at best, is reduced to a "mere checkbox." 9 However, the concept of CSR can be found in a variety of other laws prevalent in India-depending upon what CSR is defined as. While there have been a great number of definitions of CSR from time to time, 10 often one seems to be relevant for the purposes of this paper. According to McWilliams and Segel, CSR refers to "actions that appear to further some social good, beyond the interests of the firm and that which is required by 7 Daniel Fishel, The Corporate Governance Movement, 35 VAND. L. REV. 1259 REV. , 1273 REV. (1982 (arguing that corporations are "incapable of having social or moral obligations much in the same way that inanimate objects are incapable of having these obligations"). 8 There has been a widespread protest against the move to include compulsory spending on CSR; 9 Somasekhar Sundaresan, Govt's approach to CSR gives scope for corruption, BUS. STANDARD (Sept. 10, 2010), available at http://www.business-standard.com/article/economy-policy/govt-sapproach-to-csr-gives-scope-for-corruption-110091300034_1.html (last visited Feb. 21, 2015) . 10 For a review of a large number of definitions of the term "Corporate Social Responsibility," see Alexander Dahlsrud, How Corporate Social Responsibility Is Defined: An Analysis of 37 Definitions, 15 CORP. SOC. RESP. ENVTL. MGMT. 1, 7-11 (2008).
law."
11 However, the Companies Act of 2013 does not define CSR as such. Schedule VII of the Act sets out a number of activities that are to be considered as CSR activities. Indeed, one of the major issues pertaining to CSR is the lack of a universally accepted definition, 12 as well as an inability to measure its efficacy and relationship with corporate profitability.
If the activities set out in Schedule VII of the Companies Act of 2013 were to be taken into account, it would echo the sentiment shared by McWilliams and Segel, sans the requirement that CSR activities are necessarily non-mandatory by law. 13 Therefore under the provisions of the Companies Act of 2013, CSR activities do "appear to further social good, beyond the interests of the firm." Indian corporate jurisprudence is replete with a number of laws mandate corporations which do exactly that-"appear to further social good, beyond the interests of the firm." The list of activities set out in Schedule VII of the Companies Act of 2013 is by no means exhaustive, 14 but does offer some insight into what the Government of India considers Corporate Social Responsibility. For the purposes of this paper, Schedule VII attains some importance on this attribute. The last section of this paper explores certain aspects of the extant laws of India which place CSR-like liabilities on corporations.
In spite of any shortcomings that the concept and practice of CSR may have, there remains a worldwide opinion that corporations should take into account, the needs of the society with which they have a symbiotic relationship. 14 Id. (Schedule VII, subpart (x) provides for "such other matters as may be prescribed"). 15 The call for greater corporate participation in the well-being of society was first raised in ADOLF BERLE & GARDINER MEANS, THE MODERN CORPORATION AND 
II. A RELIGIOUS BASIS OF CORPORATE SOCIAL RESPONSIBILITY 16
Laws relating to acceptable social behavior are not new to India. Ancient texts lay down the manner in which society was to function, the boundaries of inter-personal relationships and even detailed descriptions as to how members of a particular class or community were to carry out their lives. It is not without much surprise that these texts are invariably borne out of a religious ideology.
The tradition of charity finds itself in every religious text across the world. There seem to be few other principles which are so globally accepted. Whether it is the Zakat, the Islamic practice of giving and consequent self-purification, or the Dāna, the practice of giving in Hinduism, 17 the concept of gratuitous transfer of wealth to the less privileged, strikes a common chord between the two most prevalent religions in India.
18
It would be worthwhile to first identify the traditions relating to charity within religious texts such as the Hadith and the Manusmriti. In the absence of institutions, including the concept of the corporation, during the time when such religious texts were envisaged, the directions mandating charity are by default, applicable to individuals.
A. Zakat
Islamists attribute the development and fulfillment of society to not only individual needs but more so, the needs of the society and the goal of 16 by Muslims of a determinate portion of specified categories of their lawful property for the benefit of the poor and other enumerated classes or, as generally in Quranic usage, the portion of property so paid."); see "Sadaqa" ("has among its meanings that of voluntary alms, often referred to in Islamic literature as . . . 'alms of spontaneity,' or . . . 'alms of supererogation,' in distinction to obligatory alms, frequently also termed sadaqa, but more commonly known as zakat.").
24 JOHN L. ESPOSITO, ISLAM: THE STRAIGHT PATH 92 (3d ed. 1998) ("This is not regarded as charity, since it is not really voluntary but instead is owed, by those who have received their wealth as a trust from God's bounty to the poor."). Allah will withhold his blessings from that person. 39 Zakat also makes it obligatory to keep property productive and distribute a part to others for common good. 40 Before determining the percentage of Zakat to be given, it is essential to calculate what proportion of wealth Muslims need for their sustenance and living. This is known as nisab. Nisab, is a limit that is set forth for a person's wealth which includes a person's living costs.
41 If one's wealth triggers the nisab limit, the payment of Zakat is obligatory. 42 Further, Zakat is paid on the excess wealth which has not been used for over a year. 43 There are clearly specified limits for Nisab and Zakat:
44 200 dirhams for cash value and commercial capitals; 5 camels, 30 cows and 40 goats/sheep for pasturing herds: 5 Wasqs (camel loads) or 300 Sa's for grains and essential food stuffs. Sahih Al Bukhari also adds that property worth less than five uqiyas of silver will not be subject to Zakat. 45 Crops that are irrigated are subject to a 5% Zakat, 46 while crops that do not require irrigation are subject to a 10% Zakat. 47 Pearls, ambergris as well as found buried treasure 48 is subject to Zakat at the rate of 20%. 49 However, the default rate for other taxable goods is 2.5% of their value. 50 38 The Hadith is considered a report of the sayings and deeds of the Prophet Muhammad as bestowed upon his followers and is an important jurisprudential resource to understanding and placing the Qur'an in context. 39 60 It may sound paradoxical but one indeed possesses something worthwhile not by hoarding but by sharing with others. The more he gives to others, the more he has for his own. 61 The concept of Dana is a purely discretionary, in the sense that there is no obligation to give-and that it should result out of the donor's free will. 62 With regard to the circumstances under which a gift should be given, Buddhist scripture states, "Wherever the mind feels inspired." 63 However, that is not to say that Dana is unimportant in the realm of Buddhist texts. The primary ethical activity which a Buddhist learns to develop is giving, dāna, which forms a basis for further moral and spiritual development is not only practiced towards the community, but it is a pervading value of Buddhist societies. 64 Further, assuming a steady rate of diligent wealth accumulation (and no debt), reduced consumption permits greater opportunity for giving. This is desirable not simply because generosity is a householder virtue, but because giving allows Buddhists to practice non-attachment to material objects as well as possessive feelings; it is training in selflessness, non-self or anattā. 65 Under Buddhism, the only path to prosperity is by overcoming poverty. One of its appropriate tools is the perfection of giving, the abovementioned Dāna Pāramī. 66 
C. Dana in Hinduism
Hinduism one of the oldest of the major religions also subscribes to the concept of Dana, as a practice of virtue. Compassion and assistance to others in need is a highly cherished value in Hinduism and has been recognized as a most potent source of punya (merit).
The tenets of Hinduism are not crystallized into a single body of literature. 67 Rather, it is spread over a number of texts, which have been created at various points of time. These texts include the Vedas, their accompanying Upanishads, the Bhagavad Gita, the Manusmriti, amongst others. The Rig Veda suggests that "The person who has no concern (for others) earns his food in vain. I tell you the truth-it is as good as his death. He, who feeds neither the good and the learned nor a friend and eats all by himself, only sins all by himself." 68 The principles of these religious texts were further made applicable to govern Hindu society and polity as guidelines. One of the best known guidelines is the Manusmriti. 69 The Manusmriti makes a number of references to the act of giving. One should give, according to one's ability, wealth to Brahmanas learned in the Vedas and living alone; (thus) one obtains after death heavenly bliss. 70 Let him, without tiring, always offer sacrifices and perform works of charity with faith; for offerings and charitable works made with faith and with lawfully earned money, (procure) endless rewards.
71 "Let him always practise, according to his ability, with a cheerful heart, the duty of liberality, both by sacrifices and by charitable works, if he finds a worthy recipient (for his gifts)."
72
The Manusmriti goes on to describe, in some detail, the resulting benefits of gifting various items including water, food, gold, silver, property, grain, cows, amongst others. 73 It is also believed that these benefits would be gained in the birth succeeding the one in which the gift was given. Under the Manusmriti, while business and industry were encouraged, earning wealth had to be subject to dharma and unfair dealings had to be banned. 75 For Hindus dana (giving) 76 is an important part of one's dharma (religious duty). Dana is inextricably linked to the Hindu concept of dharma, which has a wide variety of meanings such as eternal law, duty, conduct, behavior, morality and righteousness.
The four primary objectives in the practice of Dana are:
77
• Punya-Merit, the polar opposite of paap or sin which helps us attain moksha or liberation.
• Prayaschita-Act of repentance, compensation and confession by a religious or social sinner. This is the second most important philosophical motive behind Dana in India. This could take on the form of monetary taxation or performance of rituals, community feast and giving alms to the poor. Temples in India utilise prayashchita as an effective fundraising tool.
• Aparigriha-Non-accumulation of wealth; living with bare essentials. This is most difficult to follow and is practised by spiritual people and those who have renounced the world.
• Karuna-Compassion for the poor and destitute. Of the four, punya and prayaschita imply self-interest (therefore motivating individuals to donate), whereas aparigriha and karuna imply selfless duty towards others.
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Interestingly however, certain forms of debt financing in medieval India were considered as almsgiving as well. In certain parts of India, the moneylending practice involved the payment of interest as well.
79
Depending upon the interest rate charged upon debts, the practice of moneylending could be virtuous, sinful or neither. A virtuous interest is that of 1% a month or 12% a year. It was considered an act of virtue on the basis 75 Nadkarni, supra note 68. 76 that in spite of the small profit made by the financier, the debt itself alleviated the misery of one in need. 80 This form of financing was akin to almsgiving.
Similar to the concept in Buddhism, Dana is discretionary in Hinduism as well. This is in contrast to Zakat in Islam, which is mandatory.
D. Whether Religion May Be a Driving Factor of CSR
One of the key issues addressed by this paper is the applicability of religious beliefs in the process of corporate decision making. Section II of this paper argues that in family and individual run firms, the propensity of inculcating personal beliefs and values increases. So why not religious beliefs?
The idea of a corporation being run keeping in mind religious beliefs cannot be any more unfamiliar than a corporation being run keeping in mind racial ones. While there is enough evidence to support the existence of racial discrimination in corporations, sadly, no such empirical evidence exists for religious sentiment. 81 The question that then arises is of the incentives of a majority shareholder/owner to induct his/her own religious beliefs into the workplace. In many extremes, doing so would result in a form of religious intolerance which may run afoul of an applicable equal employment opportunities rule. However, if we are to consider the firm as an extension of the primary shareholder, then it stands to reason that the religious beliefs of the individual in near total control of the firm will also be transferred to the firm.
There have been occasions when the state mandates, under religious diktat, that certain norms be followed. 82 and corporations too, being artificial persons, are required to pay Zakat. 83 The amount of Zakat to be paid by Malaysian corporations on assets is 2.5%. 84 Zakat, in the corporate sector is based on the principle that anything obtained to trade for a profit is subject to it. 85 Corporations in Pakistan are required to pay Zakat at the rate of 2.5% on the following 11 assets- These ethical instructions 89 in Buddhism point beyond the realization of well-being in the society, to the ensuring of the prospects of future generations. Further, Buddhism aims the cessation of suffering, which precedes the economic aim of the profit motive. This intrinsic motivation can fill the gap between the deficiencies of CSR and effective social responsibility.
90
There seems to have been some application to Buddhist principles to corporations Ahimsā or "without harm" in accordance with Buddhist business practices requires a threefold responsibility-towards human beings, society and the environment-because "these principles are related to the three interconnected aspects of human existence." In accordance with this statement, economic activities must not harm oneself, the well-being of the actor, and must not harm others, by causing social problem or environmental imbalance. 91 There are a number of new approaches to business all over the world, wherein the aim is neither profit-maximization, nor the cessation of suffering, but these businesses function in accordance with the above mentioned five principles of the Buddhist economic strategy-in a sense they are "Buddhist" companies. Examples of such businesses include community supported agriculture, a variety of "slow" movements, eco-tourism, ethical fashion and ethical banking, etc. contribute to the realization of well-being for all as they operate beyond the market, employ handicapped people, realize two-way bilateral relations, aim the satisfaction of basic needs, protect nature, and re-establish trust in society. 92 Buddhism has also been identified as a potent resource for combating the miseries associated with living in an advanced economy. Most importantly, the economic system should serve the whole of society and protect the environment and its diversity. 93 Some difficulty arises in applying tenets of Hinduism to businesses. While some anecdotal evidence suggestive of the Hindu principles of contentment and fatalism being responsible for the slow rate of GDP growth in India in the seventies exists, 94 corporate and economic stability may be explained in terms of cultural characteristics specifically associated with Vedic Hinduism. 95 All three religions as discussed above do have a common strain of thought with regard to charitable giving. While Islam mandates it and Islamic nations implement the same through state regulation, Buddhism and Hinduism adopt a more discretionary approach-citing causality for what is referred to as "good karma."
The question that then arises is that whether decision makers of companies would inculcate religious principles. On this point, it may be argued that ethical principles are valuable only if there is a desire on the part of individual decision-makers for them to be applied. 96 Thus, in spite of any religious or moral pressures, the application of such religious or moral guidelines are personal choices and absent state intervention, individuals may choose either way. However, need to recognize the complex structure 92 of business principles and the extensive reach of moral sentiments by using theoretical considerations and a careful interpretation of Japan's remarkable economic success as a result of inculcating traditional values in business practices. 97 The presence or absence of particular features of business ethics can influence the operation of the economy, and even the nature of the society and its politics. 98 In the event that shareholders and management do choose to imbibe traditional values and religious diktat into their everyday business practices, would there be an incentive to do so? Possibly. If one were to consider a corporation as an extension of a majority shareholder or group of shareholders, then any action taken on part of the corporation would be an action on part of the shareholders. 99 In which case, a corporate action that qualifies as one with good intentions or good effects, including the act of charity, for example, would be considered as an action on part of not just the company, but the shareholders as well. Thus, the benefits derived from a good action would also, under religious edict, be distributed between the company as well as the shareholders.
However, it has been seen that, broadly, religious individuals do not prioritise the responsibilities of the firm differently, but do tend to hold broader conceptions of the social responsibilities of businesses. 100 We may now examine the creation of the modern-day corporation through the lens of independent corporate personality as well as a nexus of contracts. 101 In the absence of a large number of shareholders, Indian corporations tend to be family and individual driven 102 103 In family run firms, particularly in India, most families owning such businesses also play a significant role in the management of such businesses. It is not unusual to see family members of the promoter on the Board of Directors of a family run corporation, despite the absence of qualifications or experience required to manage a company. Further, certain managerial positions within the company are often vested within the family itself-passing on from generation to generation. 104 In the absence of a true separation of powers between shareholders and company management, the regular rules and processes of corporate decision making no longer apply.
In such cases, businesses tend to be run with a heavy influence of the owner's (or the family's) personal preferences. Most such influences may be innocuous, for example, the observance of certain religious festivals, but not others, 105 the prohibition of non-vegetarian food 106 within the company premises, or even the manner in which the managerial staff are addressed. 107 Other influences, such as discriminatory practices in employment, may not be that harmless.
108 Therefore, while it is true that the primary aim of a business establishment is to generate profits, it is possible that the ideologies inherent in the promoters' lives filter into the manner in 103 The social capital invested in family run businesses also bring to the forefront, familial relationships in the governance of such family run businesses. which the business establishment is run. 109 Given that Indian family-run businesses are prone to imbibing practices based on religious diktat, we must therefore, consider whether the tradition of giving, as mandated by religion may be a significant factor to boost CSR in India. A recent report even suggests that 75% of Indian consumers would be willing to spend more on products manufactured by socially responsible companies. 
A. Gandhian Principles of Trusteeship
Through scattered writings and speeches, Mohandas Karamchand Gandhi espoused the idea of trusteeship, a socio-economic philosophy which encouraged the wealthy to retain the equivalent of an "honorable livelihood" and to utilize the remainder of their wealth for the welfare of the less fortunate.
115 Although private property is not prohibited under the trusteeship theory, whatever wealth one holds beyond one's needs (to be judged by average people), one holds as a trustee for the people and should, therefore, spend it for their benefit. To put it differently, trusteeship "does not recognize any right to private ownership of property except in so far as it may be permitted by society for its own welfare" and "an individual will not be free to hold or use his wealth for selfish satisfaction or in disregard of the interests of society."
116
This was met with considerable resistance from socialist thinkers who found this concept to be in favour of landlords and capitalists. However, Gandhi's overall idea of non-violent independence included economic equality, which, according to him was the key aspect of such independence. For him, a non-violent system of government was an impossibility as long as the gulf between the rich and the hungry existed. In spite of reservations against the idea, he mentioned that "I adhere to my doctrine of trusteeship in spite of the ridicule that has been poured upon it. It is true that it is difficult to reach. So is non-violence. But we made up our minds in 1920 to negotiate that steep ascent. We have found it worth the effort." The concept of trusteeship has been echoed as a moral basis on which business could be run 118 as well as a founding principle of corporate governance in India.
119

B. Guidelines on CSR-2009-2013
The 2009 CSR Guidelines set out a fundamental principle that each business entity ought to formulate a CSR policy to guide its strategic planning and provide a roadmap for its CSR initiatives, which should be an integral part of overall business policy and aligned with its business goals. Further, it also set out six core elements as follows: -Care for all stakeholders-including shareholders, employees, customers, suppliers, project affected people, society at large -Ethical functioning -Respect for workers' rights and welfare -Respect for human rights -Respect for the environment -Activities for social and inclusive development The 2009 Guidelines also set out proposed recommendations for the implementation of the CSR activities. These recommendations included partnering with local authorities, business associations and civil society, allocation of specific budgets for CSR expenditure, engaging with fora and other businesses to encourage CSR activities and to disseminate information on the CSR policy adopted by the company. Businesses should respect the interests of, and be responsive towards all stakeholders, especially those who are disadvantaged, vulnerable and marginalized -Businesses should respect and promote human rights Business should respect, protect, and make efforts to restore the environment -Businesses, when engaged in influencing public and regulatory policy, should do so in a responsible manner -Businesses should support inclusive growth and equitable development -Businesses should engage with and provide value to their customers and consumers in a responsible manner There are two aspects to the 2009 and the 2011 Guidelines which are of prime importance for the purposes of this paper. The first is that the approaches of both the erstwhile guidelines urged firms to embrace the idea of CSR as part of their business strategy-that businesses should include concerns for the natural and social environment that they operate in. While there have been recommendations for earmarking funds required to carry out such CSR activities, the said earmarking was part of a larger encouragement to adopt socially responsible strategies as part of their operating and management practices.
The second aspect is that, at the core of the 2009 CSR Guidelines lay the fact that compliance with the provisions therein was not mandatory. Traditionally, the hallmark of any CSR activity has been its voluntary nature.
122 However, with the evolution of the concept of CSR and growing voices calling for more participation by companies in the well-being of the society, there has been an ongoing demand to make CSR mandatory. 123 However, by applying CSR as mandatory would increase production costs, weaken the competitiveness of the company's products and the responsibility to develop infrastructures and economic empowerment would be partially transferred from the government to companies. Further, the absence of tax incentives for the companies engaging in CSR would unduly burden companies more. In contrast mandatory CSR would provide legal certainty and clear guidelines in implementing the CSR programs.
In India, this shift from a voluntary CSR participation to a mandatory one came about as a consequence of a thorough examination of the Taking up this recommendation, the new Companies Act, 125 contains provisions that make it mandatory for companies having a net worth of rupees five hundred crore or more, or turnover of rupees one thousand crore or more or a net profit of rupees five crore or more during any financial year to develop a corporate social responsibility policy. 126 Such companies are further required to contribute at least 2% of the average net profits of the company made during the three immediately preceding financial years, in pursuance of its corporate social responsibility policy. 127 The Companies Act also set out the activities that a company may undertake in order to satisfy the requirement under Section 135 which are as follows: 129 This should not result in a scenario where companies carry out CSR activities that benefit other stakeholders, but their own employees are unable to enjoy these benefits. 130 Further, any activities undertaken outside India are excluded. This would considerable impact on Indian multinational companies, where CSR activities conducted in other jurisdictions would not be taken into account for the purpose of fulfillment of obligations under Section 135.
Unfortunately, apart from addressing the few issues discussed above, the Rules merely expand or elaborate the aspects set out in Section 135. As a subordinate legislation, it cannot deal with the several principal concerns that have been voiced over the last couple of years in India regarding how CSR activities would be accomplished from an operational standpoint such as the true goals of this concept are realized rather than an effort that amounts to mere lip service. 131 Further, in June 2014, the Ministry of Corporate Affairs clarified that the "entries in the said Schedule VII must be interpreted liberally so as to capture the essence of the subjects enumerated in the said Schedule. The items enlisted in the amended Schedule VII of the Act, are broad-based and are intended to cover a wide range of activities as illustratively mentioned in the Annexure."
132 While this clarification enlarges the scope of CSR activities, the prescriptive nature of the regulation continues to be demonstrated further. For example, several limitations have been placed. One-off events are excluded from being part of CSR. Expenses incurred in compliance with statutes and legislation are excluded. These indicate that the approach of heavily regulating CSR will be accompanied by its own set of problems. While lack of clarity in the regulation will give rise to uncertainties as witnessed in the need for MCA to issue clarifications, but it is also likely that industry players may come out various structures that may have to tested against the touchstone of the regulation. In the ensuing contest between regulators and the industry, the focus is likely to be on the micro-level aspects of regulation rather than the overall philosophy of social responsibility of corporations, which one would lose sight of in the process.
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Interestingly enough, the failure to adhere to the provisions of Clause 135 do not result in a specific penalty. The causes for the failure to spend such amount would instead, have to be explained by the board of directors in their report to their shareholders. 134 It may be argued that failure to meet with the CSR requirements as well as a failure to explain the reasons for the same may be penalized under Section 450 of the Companies Bill.
135
India's corporate social responsibility laws are by no means the first of its kind. In 2007, Indonesia made the first move by introducing mandatory provisions for LLCs. 136 It was then followed by Denmark where CSR activities were made mandatory in 2008. 137 It has been argued that creating a mandatory requirement for companies to compulsorily suffer expenditures on CSR activity may open up a slew of opportunities to misuse funds earmarked for CSR activity and reduce the compliance to a mere checkbox. 138 Further, there are three glaring fallacies in the provision itself, which, it is argued, would eventually contribute to a less than optimal implementation. The first of these fallacies is the restriction of Section 135 to two primary requirements namely:
1. The creation of a Corporate Social Responsibility Committee; and 2. The mandatory expenditure of two percent of the previous three years' average net profits. As mentioned above, both the 2009 and the 2011 guidelines presented a view that CSR was to be included in a holistic manner, into the strategy, management and operation of the company. Merely ensuring that companies set aside funds for CSR activities would hardly contribute to the spirit in which the concept of CSR was brought about. It harks back to ideologies of "corporate altruism," wherein a corporation, upon payment of a suitable sum of money to charitable causes, would be absolved of its social responsibilities. The Gandhian principles of trusteeship are somewhat lost in the drive to provide altruistic benefit to society.
The natural and social environments are not merely charitable causes. Companies do not act independently from the societies in which they operate. 139 There exists a symbiotic relationship between firms and their environments. Companies are dependent upon society for supply of human capital and consumption of goods and services just as much as society is dependent upon industry for employment and said goods and services. Similarly, companies are dependent upon the natural environment 140 to provide resources used in the production of goods and services just as much as the natural environment is dependent upon industry for protection from degradation and conservation.
There is a plethora of literature which challenges the traditional notion that companies exist merely to create wealth for its shareholders.
141 It has csr.html (accessed Aug. 18, 2013) (arguing that the CSR requirements would help vigilant investors, particularly socially responsible and ethical investors, to either engage with the companies to ensure they operate in a socially responsible manner or alternatively to exit such investments). been traditionally held that the owners or shareholders of a corporation would hire employees who would run the company and enter into contracts on behalf of the company. These employees, or directors, are deemed to owe a fiduciary obligation to serve selflessly the interests of the shareholders or the corporation. 142 However, the changing nature of corporate personality must necessarily include a departure from serving shareholder interest solely and must also embrace social responsibility by companies. 143 Jensen and Meckling's 1976 paper 144 laid the foundations of an alternative view on corporate personality. 145 It was suggested that a firm is not an individual but a legal fiction in the form of a complete process. Many individuals having conflicting interests are bound within the firm by way of contractual obligations and thus, as a process, serve to regulate each other. A corporation cannot operate in isolation and is dependent on society which provides human capital and consumers. Therefore, the need of the hour is that of "corporate inclusiveness" and not "corporate altruism." Irrespective of the nature of CSR activities, whether voluntary or mandatory, in the event that CSR is made mandatory, it is submitted the scope of such CSR activity should go beyond the annual charitable donation. Section 135 seems to be more concerned with the form of CSR, rather than the substance. By suggesting that a company's CSR activity need only be extended to setting aside and incurring expenditures on specific types of projects, the Companies Act, 2013 seems to have taken a tremendously regressive step in the development of CSR jurisprudence in India and must be reviewed at once. Steps must be taken to ensure that the true intent and spirit of CSR-that of the inclusion of CSR in the core strategies of the company-is reflected in the legislation. Failure to do so would result in the provisions of Section 135 being reduced to an eyewash.
Given that the idea of the society at large is also involved in a company as a stakeholder, it would not be difficult to appreciate that the corporation is obligated to the society. 146 This brings about the second fallacy in Section 135.
Section 135 of the Companies Act, 2013 suggests that corporations are indeed, responsible to civic society and that civic society should be one of the beneficiaries of corporate activity over and above the intrinsic value that corporations offer in terms of creation of products, provision of services and employment. 147 However, the mechanism of compliance to Section 135 of the Companies Act, 2013 may require some revisiting.
Presently, companies that fall within the category defined under Section 135 are required to set up a CSR committee. This committee of directors must undertake, on behalf of the company, CSR activities and such activities must be reported in the Annual Report of the company. This report must, inter alia, show that a sum equivalent to at least 2% of the annual profit of the company has been diverted to CSR activities. 148 In the event that such expenditure is not made, the Annual Report must explain in the Annual Report why such expenditure was not made.
149
The Annual Report of a company is presented to shareholders at each Annual General Meeting. 150 Company shareholders then have the opportunity to raise questions as to the content, veracity and accuracy of the report, as well as the activities of the directors in the preceding financial 146 Theresa A. Glandon, Like a Fish Needs a Bicycle: Public Corporations and Their Shareholders, 65 MD. L. REV. 538 (taking this argument a step further by suggesting a progressive view that the fiduciary-and not just contractual-obligations of directors extend to a wide variety of stakeholders and that the that the corporation is organized for the benefit of society at large). 147 The Companies (Corporate Social Responsibility) Rules, 2014 (hereinafter referred to as the "CSR Rules, 2014") provide that expenditures on the welfare of employees and their families would not be counted towards their CSR requirements. year. However, consider the position of a shareholder of a company which has been profitable and has declared a dividend. At the same time, the company has not undertaken any CSR related expenditures under Section 135 but has offered an explanation as to why such expenditure was not undertaken. The question that then arises is-would a shareholder, who is the beneficiary of the declared dividend, raise questions as to the veracity of the explanation? Bear in mind that any expenditure made under Section 135 would be deducted from the divisible profit of the company, therefore reducing the dividend declared. It may be argued that this is the largest fallacy of the "comply or explain" approach of Section 135-that the entities adjudicating the legitimacy of the explanation, curiously enough, stand to benefit from upholding the legitimacy of the explanation. Therefore, there is a possibility of a mutually beneficial transaction between the board and the shareholders, creating more profit for shareholders. In the event that companies and their shareholders choose to enter into such transactions, the entire point of Section 135 may be lost. The absence of an independent, unbiased agency which examines the failure of companies to undertake expenditures under Section 135; and penalizes the company for unacceptable failures (i.e., when the explanation for non-expenditure is unsatisfactory) renders Section 135 an almost irrelevant provision. Additionally, a company's survival may be dependent, not just upon a court of law, but also the court of public opinion. 151 The absence of social accountability or any provision by which a company's CSR activities may be scrutinized by society or at least a representative of society is a rather glaring omission in Section 135.
Perhaps a fresh approach to Section 135 may be required. While Annual Reports of a company are submitted to the Registrar of Companies, Ministry of Corporate Affairs, there is no specific provision for the Registrar to examine the Annual Report in detail. 152 In order to lend teeth to the provisions of Section 135, it is suggested that the examination of CSR activities be carried out by an independent agency-perhaps the Registrar itself or certifying agencies authorized by the Registrar-as a representative The CSR certification would in turn, benefit the company itself-placing it in a favorable light with consumers and future investors. A recent report suggests that 75% of Indian consumers would be willing to spend more on products manufactured by socially responsible companies. 153 Similarly, there is plenty of scope for credit channels and private equity to promote socially and environmentally desirable activities and to discourage detrimental activities in the companies that they invest in.
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V. INDUSTRY BASED CSR
The Companies Act sets out a number of activities which may be considered as socially responsible and therefore satisfying the requirements of Section 135. Curiously enough, while poverty eradication, enhancing vocational skills and education and promotion of gender equality all form part of socially responsible activities, initiatives to boost the welfare of a company's own workers are specifically excluded from being considered as CSR activities.
155 Additionally, activities undertaken by the company in its ordinary course of business are not considered part of CSR, even if a social benefit is derived from such activities.
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It is interesting to note that there exists a plethora of extant legislations that provide for similar goals as set out under Section 135 and Schedule IV of the Companies Act, 2013. These legislations essentially promote the same ideals as Section 135 and Schedule IV, albeit in different mechanisms. As a result, companies engaged in certain industries, particularly those involving compulsory acquisition of land and extraction of minerals, would be required to engage in CSR practices far more than others. An argument could be made that the CSR liability of these industries under the Companies Act, 2013 may be offset against similar liabilities under other legislations. It is unfortunate to note that expenses incurred by companies for the fulfillment of any Act/Statute of regulations 
A. Land Acquisition
The recently enacted Land Acquisition, Rehabilitation and Resettlement Act, 2013 provides for a number of social development measures in the event of land being acquired by private parties, through a state mechanism and with state assistance for its own use, hold and control-usually for infrastructure projects. For such acquisition prior consent of at least 80% of the affected persons is required.
158 Affected persons include not only the titleholders of the lands which are being acquired but also the families whose primary source of livelihood gets affected by the acquisition of land.
159 These affected persons are paid compensation for the loss of property and livelihood. Additionally, measure to resettle and rehabilitate affected persons, including development of basic infrastructure and amenities at the resettlement areas are also mandated. Under the Third Schedule of this act, various infrastructural facilities such as roads, community centre, panchayat ghar, etc. and basic minimum amenities such as places of worship, proper drinking water and sanitation facilities, etc. are required to be provided for under the rehabilitation and resettlement programmes and measures prescribed by relevant laws. This list is merely indicative and not exhaustive in nature. 160 The costs of state-assisted land acquisition in India include the costs of measures to be undertaken by project developers as mentioned above. These costs are undoubtedly detrimental to shareholder value, but if implemented correctly, would provide huge benefits to social value. These It may be argued that the Land Acquisition, Rehabilitation and Resettlement Act, 2013 provides a clear mechanism and requirements to restitute families who will and have been affected by the project-as opposed to the Companies Act, 2013 which sets out general guidelines and an overall framework within which a company's social responsibilities may be met. Of course, the nomenclature of the provisions in the Land Acquisition, Rehabilitation and Resettlement Act, 2013 are not referred to as social responsibilities. However, the compliance of these provisions is a clear indication of the social responsibilities imposed on companies undertaking a project which involves the displacement of human populace. Under the Land Acquisition, Rehabilitation and Resettlement Act, 2013, companies contribute to the welfare of local community groups affected by such land acquisition thereby contributing to their social obligations.
B. Extractive Industries
Mining companies in India are governed and regulated presently by the Mines and Minerals (Development and Regulation) Act, 1957 (the "MMDR Act"), the Mineral Conservation and Development Rules, 1988 (the "MCD Rules") and the Mineral Concession Rules, 1960 (the "MC Rules"), in respect of mining rights and the operations of mines in India. However, in 2005, a High Level Committee (the "Hoda Committee") was appointed by the Planning Commission, 161 Government of India to make recommendations on the regulations of the mining industry. notified. 162 Some of the salient features of the National Mineral Policy, 2008 included designing of a framework of sustainable development which takes care of bio diversity issues and special care to be taken to protect the interest of host and indigenous (tribal) populations through developing models of stakeholder interest based on internationally accepted best practices. 163 In order to implement the National Mineral Policy, 2008, the Ministry of Mines, Government of India, in consultation with State Governments and other stakeholders, is in the process of enacting the Mines and Minerals (Development and Regulation) Bill, 2011, which, if passed, is scheduled to replace the MMDR Act. Mines and Minerals (Development and Regulation) Bill, 2011 aims to provide a strong framework for amending the laws related to the scientific developments and regulation of mines and minerals. 164 An in-depth study of the Mines and Minerals (Development and Regulation) Bill, 2011 shows the amount of responsibility that has been bestowed upon the holders of mining leases towards the persons or families earning a livelihood or having traditional rights of the surface of the land over which the mining license has been granted. 165 Under Clause 43 of the Mines and Minerals (Development and Regulation) Bill, 2011, the holder of a mining lease shall, in respect of any person or persons holding occupation or usufruct or traditional rights of the surface of the land over which the lease has been granted be, liable to an annuity equal to 26% of the profit (after deduction of tax paid) on account of annual compensation and provide employment and or other assistance in accordance with the rehabilitation and resettlement policy of the concerned State Government. The Bill further states that the holder of a mining lease shall, in respect of any person or family earning livelihood or having traditional rights of the surface of the land over which the lease has been granted, be liable to provide employment or other assistance in accordance with the rehabilitation and resettlement policy of the State Government concerned. 166 Further, the Bill lays down that the amount payable under Clause 43 shall be in addition to any other amount or compensation payable to the person or family earning livelihood or having traditional rights of the surface of land under any other law for the time being in force. 167 Needless to say, profits generated by mining companies are substantial. Companies such as Coal India Limited and NMDC Limited generated INR 9794.32 and 6342 crores as net profits respectively last year. 168 It is interesting to note the aims of Clause 43 of the Bill which include community development, eradicating extreme hunger and poverty and employment opportunities for affected families. 169 The same aims find their way into Schedule 7 of the Companies Act, 2013.
It For a company engaged in mining operations and having a revenue or turnover which meets trigger points under Section 135 of the Companies Act, 2013, this is an additional burden. It may be argued therefore, that if the Mines and Minerals (Development and Regulation) Bill, 2011 does come into effect in its present form, mining companies would be liable to engage in CSR activities at levels much higher than those mandated under the Companies Act. As such, mining companies should be excluded from the purview of Section 135 of the Indian Companies Act, 2013.
Of course, it remains to be seen when the Mines and Minerals (Development and Regulation) Bill, 2011 comes into effect and whether the present form of Clause 43 is retained. The Bill is subject to changes based on debates and discussions before the Parliament of India and if approved, shall be the law which will apply to the mining sector in India.
C. Urban Real Estate
Real estate has emerged as one of the most vital sectors of the Indian economy. Even though real estate is the second largest generator of employment after agriculture, 170 this sector has so far not been regulated by the adequate and appropriate legislature which can ensure a uniform and centralised set of rules. However, as an area of legislation under the authority of the States, and not the Union plots/flats for economically weaker sections in such colonies. 174 In case of residential plots, every real estate developer is required to reserve 20% of the total plots for allotment to economically weaker sections/lower income groups in a residential plotted colony. The department has also specified different sizes of the plots for allocation and these plots are to be allotted at a flat rate of Rs.500/-per square yards. Within one year from approval of zoning plan/Environmental clearance, whichever is later, the licensee is required to at least complete the development works of road, water supply and electricity in the area earmarked for EWS plots. In the case of group housing colonies, every developer is required to reserve 15% of total number of residential flats for allotment to economically weaker section in a Group Housing colony. Further it is specified that the area of these flats should not be less than 200 square ft. The flats reserved for EWS are to be allotted at a maximum cost of Rs.1,50,000/-per flat, i.e. Rs.750/-per square ft. 175 Apart from subsidizing the cost of the plot and/or flat, additional charges such as annual maintenance charges, security deposit or refundable contingency deposit have also been waived for EWS group so as to make the purchase economically feasible for them. 176 In case of any violations on part of the developer, the same is subject to penalty.
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Analysing the above provisions issued by DTCP through various notifications, it has to be noted that the developers by complying with the mandatory requirements relating to EWS group are fulfilling a social responsibility. It is not mere reservation but even the price of the plots and flats are fixed by the government. This clearly indicates that compliance with such provisions is over and above the profit enhancing motive. The developer by such compliance stands tall and addresses the issue of social responsibility and acts in a socially responsible manner. Since such compliance is mandatory and leads to socially responsible behaviour, there exists no further need for an identical clause under a different legislation. An identical clause would be mere an additional burden on the real estate company. In the light of the above argument, the real estate companies 174 
CONCLUSION
India's somewhat mandatory CSR law is a refreshing new way to look at an age old problem of companies offering relevance to society. 179 However, Section 135 of the Companies Act, along with its subordinate Rules, is far more concerned with form and less with the substance. There are three aspects to the CSR law which in the author's view, require revisiting. The first is that of the reporting requirements under the CSR law. If companies are required to be socially responsible, then they must also be socially accountable and any report of their CSR activities must be made available for scrutiny to society or at least its representative, and not just its shareholders. The absence of a provision requiring companies to be accountable to society, or at least a representative of society is an aspect which could possibly be reviewed. Second, similar extant legislations for certain industries provide for corporate requirements similar to those that have been enumerated in Schedule VII of the Companies Act, 2013. Thirdly, a macro-level issue that arises is that of the true intent and spirit of CSR-that of the inclusion of CSR in the core strategies of the company- The impending CSR provision in the recent Companies Bill, 2011 has been criticized for being a mechanism that redistributed funds from firms to the public, a mechanism that is also undertaken by taxation. 180 This has been met with considerable resistance and protest. However, if one could be persuaded to expand the narrow view of CSR being an expenditure, to an opportunity for socially beneficial and profitable investment, the presence of Clause 135 would be rendered moot.
Any mandatory governance reforms intended to spur more corporate altruism are almost sure to have general institutional costs within the corporate system itself. 181 The question then arises as to whether the anticipated benefits of these reforms will outweigh the costs. 182 Perhaps the solution lies in the manner in which we view these benefits.
In terms of further research, there are a number of issues that have been touched upon briefly in this paper, without delving into details. The first is that of the applicability of the three most popular models of corporate governance-i.e., shareholder primacy, connected contracts and stakeholder primacy-in light of family-run businesses wherein the owner/shareholder and the management are, for all practical purposes, one and the same individual or set of related or connected individuals. The second pertains to the difficulty in empirically establishing a correlation between religious proclivity and CSR. A third possible issue which could be considered in further detail is the manner in which investors view social responsibility in corporations.
